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The asymmetry of various legal doctrines and
key terms between Chinese and US contract
law

Avoid common pitfalls
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Differences between the United States

and Chinese legal systems

Common Law vs. Civil Law



Common Law vs. Civil Law

Common law is not Civil law is a codified
codified set of laws

Judicial precedents Judicial precedents
are binding are not binding

Judges make rulings, Judge’s role is to
set precedent, and establish the facts of
moderate between the case and to apply

the conflicting the provisions of the
parties applicable code




Common Law vs. Civil Law

Statutes and other
subsidiary
legislations are the
main sources

Main source 1is
judicial precedents
or case law

An adversarial An inquisitorial
system system




Legal families of the World

- A:f

S




Legal framework of contract law in China

Constitution
General Rules of the Civil Law of PRC
Contract Law
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Legal framework of US contract law

No Civil law code. (Except Lovisiana)

Contract law is more within the state instead of federal
laws.

In this century, the US started to have statues regarding
Contracts. For example, the Uniform Commercial Code,
Labor Law, and Insurance Law.
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Implications of different legal systems

on contract franslation

Doctrine of consideration vs. meeting of minds
Doctrine of promissory estoppel vs. imrevocable offer
Comparisons of Remedies for breach of contract



Doctrine of consideration in US

contract law

Consideration must be of value (at least to the parties)

Is exchanged for the performance or promise of performance by the other
party (such performance itself is consideration).

In common law, it is a prerequisite that both parties offer consideration before
a contract can be thought of as binding.

Historically, a consideration is deemed to be more of a “formality”. It does not
require economical adequacy and equivalence in the thing to be given by
both parties.

Now it is considered as “a substantive rather than a formal basis’ for a contract
or an offer to be enforceable (Restatement 2"d of Contract)
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~ Acceptance

Consideration




Case study:

Clear Lake, |IA




Example:

Now therefore, in consideration of the premises, and the
representations, warranties, covenants, and undertakings of
the parties hereinafter set forth, and for other good and
valuable consideration, the parties agree among themselves

as follows.
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Meeting of minds in Chinese

contract law

As long as there is an offer and an acceptance, @
contract is deemed to be established even without
“being fair” (e.q., gift contract)

Therefore, “declaration of intention” and “meeting of

minds” by both parties is core to the establishment of @
confract.



Elements of confract formation

Offer and
Acceptance




Doctrine of promissory estoppel in US

contract law

Unigque to common law contracts. RESTATEMENT (SECOND) OF CONTRACTS
This doctrine appeared in the judicial practice of the § 90. Promise Reasonably Inducing Action or
19th century & was formally established in the 20th Forbearance
century. (1) A promise which the promisor should
American Restatement of Contract has also provided reasonably expect fo induce action or
this doctrine. forbearance on the part of the promisee
Case to establish this doctrine in USA: Ricketts V. of S-e BErsor and which does Induce
Scothorn (57 Neb. 51, 77N. w. 365 (1898) ). such action or forbedrance s binding |
) o , Injustice  can be avoided only by
It imposes the legal liability on the basis of the enforcement of the promise. The remedy

promisee’s reliance damage (even without

consideration). granted for breach may be limited as

justice requires

An exception to or substitution for consideration (2) A charitable subscription or a marriage
Mainly used as a basis for the validation of a bestowal sefflement is binding under
contract in which no consideration is incorporated. Subsection (1) without proof that the promise

induced action or forbearance.



promise inducing
reasonable reliance




“Irrevocable offer’” in Chinese contract

law

Contract Law of China:

Article 19 Irrevocable Offer

An offer may not be revoked: (i) if it expressly indicates, whether
by stating a fixed time for acceptance or otherwise, that it is
irrevocable;

(ii) if the offeree has reason to regard the offer as irrevocable, and
has undertaken preparation for performance.



Remedies for breach of contract in US
contract law

Z1 2 K4 (Stipulated remedies)

HA 4, B “HiEmimERZ4” (liquidated
damages, a fixed amount or a formula for
calculation stipulated in a contract. LiquidatedE

|
|
|
|
|
|
)
St “TSEEE " ) :
HEMYL (seftlement agreements) i
R 25MER2 (expectation damages) i
|

# PRI (equitable relief) |
KiE B PREAT (specific performance) i
5|4 (injunction) i
WA JFAR (restitution) i

Purpose for remedy: to
protect the expectation
interest of the promise.
Principles limiting the
scope of the expectation
interest:

O Foreseeability Rule

O Certainty Rule

O Avoidability Rule



Remedies for breach of contract in

Chinese contract law

Article 107 Types of Liabilities for Breach

[f a party fails to perform its obligations under a contract, or
rendered non-conforming performance, it shall bear the
liabilities for breach of contract by-

specific performance (ZFZEE1T)
cure of non-conforming performance (#MRFEHE) or

payment of damages (IREREE) , etc.




Remedies for breach of contract in

Chinese coniract law

Article 113:

Where a party failed to perform or rendered non-conforming
performance, thereby causing loss to the other party, the amount of
damages payable shall be equivalent to the other party’s loss
resulting from the breach, including any benefit that may be
accrued from performance of the contract, provided that the
amount shall not exceed the likely loss resulting from the breach
which was foreseen or should have been foreseen by the
breaching party at the time of conclusion of the contract.



Remedies for breach of contract in

Chinese contract law (Cont.)

Article 114

The parties may prescribe that if one party breaches the contract, it will pay a
certain sum of liquidated damages to the other party in light of the degree of
the breach, or prescribe a method for calculation of damages for the loss
resulting from a party’s breach.

Where the amount of liquidated damages prescribed exceeds, or is below the
loss resulting from the breach, a party may petition the People’s Court or an
arbitration institution to decrease or increase the amount.

Where the parties prescribed liquidated damages for delayed performance, the
breaching party shall, in addition to payment of the liquidated damages, render
performance.



Key terms - execution

Upon execution of this Agreement, Party A hereby agrees to
submit to continuing psychological testing and counseling if
requested by any of the Parties.

“Execution date” of a payment order means the day on which
the receiving bank may properly issue a payment order in
execution of the sender’s order.



Key Terms

action T8 e

alienation BE ik

assign STk Bk

avoidance kil EBES5LR
construction By R

defense B P &5 (BEd) , g5 S
determination e &Ik

distress e Ry




Key ferms

equity ~I #E, R
infant A Z NDEYN
limitation PR ] iR

omission =y NMERN, BPTAH
prejudice ff . I

satisfaction R B, fME



Key Terms - More

specialty K B & F
subject matter E& ANkl
discovery KK WEIEYE

dishonor i 5 =00
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o AVOld Common Punctuation

Adverbs

pleO”S Dates




Comprehension: Punctuation

Semicolon

Use a semicolon to unite two closely connected sentences—even if the
independent clause begins with a conjunction.

(The Chicago Guide to Grammar, Usage, and Punctuation)

Either party may terminate this Agreement and neither party shall have any further
obligation hereunder to the other; provided, however, the Company may waive any defect or

condition of title and proceed with the closing of the acquisition.

AT — T B 2 A (i), HARM— 5 BIAEAR (U0 NXF 55— Jr AR it — 2 1y
X555 ABATRIE, ) W FHARAT EAT b ) _E R B BUR A, IR 4R 858 U .



Comprehension: Punctuation

Semicolon

Use a semicolon to separate items in a list when (1) any single
element contains an internal comma, (2) the enumeration
follows a colon, or (3) the items are broken into subparagraphs.

The Chicago Guide to Grammar, Usage, and Punctuation)



Comprehension: Punctuation

Force Majeure. Any delay in the performance of
any of the duties or obligations of the Parties
hereunder shall not be considered a breach of
this Agreement and the time required for
performance shall be extended for a period equal
to the period of such delay, provided that such
delay has been caused by or is the result of any
acts of God; acts of the public enemy;
insurrections; riots; embargoes; labor disputes,
including strikes, lockouts, job actions, or
boycotts; shortages of materials or energy; fires;
explosions, floods or, with respect to construction
deadlines, sustained adverse weather conditions
(any such event, an “Event of Force Majeure”).

ARSI ROTRA P BHAEATIR DT L 552

JEATHATA AT SE IR AN AL A IE R A,
T A SR DT B S 55 i 75 I T) 4% M 25 A 38 ) 5 48
I 18] ASE G, (H AT $2 2 LR AE IR 1) SR RE T4
MERTT, thxniz ATy, L, %L, s
Mg (BEEL. FI. FRIFRERIKED ,
Yot eI R, KR, RN, BOKEUE TR
H A G IR 828 25 KRR (EATIE S Ol 2
BN “ARHUIEET D o



Comprehension: Punctuation

Placement of punctuation and quotation mark

Place quotation marks correctly in relation to other punctuation:
(1) commas and periods go inside, and (2) colons and
semicolons go outside.

(The Chicago Guide to Grammar, Usage, and Punctuation)



Comprehension: Punctuation

Placement of punctuation and quotation mark

Place quotation marks correctly in relation to other punctuation:
(1) commas and periods go inside, and (2) colons and
semicolons go outside.

ABC and XYZ are referred to herein individually as a “Party,” and collectively as
the “Parties.”

ABCHXYZLL R BAMARAE “ P —T77 , GikR “HpTT” -



Comprehension: Adverbs

Therein, thereupon, thereof, etc.

Progress so far has been very good. We are, therefore, confident that the work
will be completed on time.



Comprehension: Adverbs

Therein, thereupon, thereof, etc.

Except with respect to any good faith dispute of an invoice by ABC, if ABC
delays the payment of an invoice for over 90 days and the Parties cannot
resolve the dispute involved therein through consultation, XYZ has the right to
hold shipping of the goods ordered under such disputed invoice.

SR ABCH & =42 H 13 2 R UL, A ABCHIA ST R EE&HEIE0R, FEHh
WORTT TiE W R R B R 3 R, XYZABCH RS+ BUR 52 R T B B
1

g



Comprehension: Adverbs

Therein, thereupon, thereof, etc.

When a Claim that is not an Allowed Claim as of the Effective Date becomes an Allowed
Claim (regardless of when) the holder of such Allowed Claim shall thereupon become
entitled to receive the Plan Distributions in respect of such Claim, the same as though
such Claim had been an Allowed Claim on the Effective Date.

e A H R AR AR BITBUSRON AR AT. CANBATESD B, 2RI R Fr4T ABE
J& AT BLTEHAT A% A &l 70 Be - AR AT B AR R H 2o AR —FF



Comprehension: Adverbs

Therein, thereupon, thereof, etc.

ABC shall deliver a certification of completion of the Facility Footprint in
accordance with the Pad Specifications by ABC’s project engineer within seven
(7) months from the commencement of actual construction thereof.

fE] X SHSERRE TG B (7)) AW, ABCRHIABCHII H AR i Mtk
M RIEEAT ) X s S RS



Comprehension: Adverbs

Otherwise = in other ways # other

“Personal Data” means any information related to an identified or identifiable
person (or as otherwise defined by Privacy Law).

“INEHE T fRae R A ErT A A AR ORI (B2 AR e B He Al ETE R .
"IN NHHE” PR R BT R AN AR ISR (BRESRAMIE AT XKD AR(T{E B



Comprehension: Dates

at the Effective Time
at or prior to the Effective Time

no later than four (4) Business
Days prior to the Closing

as of the Closing Date and
immediately prior to the Effective
Date

FEAE R TA]
E A A 1) =4 1 Bl i

AHFIZHAETI (4) AT
fEHWN

w8 = o H 3 Bl e A R H
W2 Hi

TE A R (8] 2 B
TE AR RN 18] 22k 2 ) Bl 2 Jif

SZE L H 2 SEHTASER (4)
ANTAEHH

8 22 2 H 3 e Eoh A A2
HH i HLAE AR R0 AT — %)



y AVO I d C O m m O n Demonstrative pronouns
pl-l-fO | |S Passive voice

Ambiguity or changed
meaning




Translation: Demonstrative pronouns

the Agreement



Translation: Demonstrative pronouns

Z &R
the Agreement

That iZ: fi7 E3CUE ) N EiE=Y)
(LR I
Z b A E A
This A&: f80E 2. BLAH
Ko KE
CELARDUTE 1] B4 58 6 i)



Translation: Demonstrative pronouns

You shall maintain any records of your employment with the four companies.

L OR B DY 2K 28 ] AR TARIE 3. *



Translation: Demonstrative pronouns

Any = {£f or Frf ?

Any terms or conditions stated in any order, acknowledgement or invoice which is
conflicting with this Agreement shall be of no force nor effect unless expressly agreed to
by both parties in writing.

AU USCH T R BRI T B0, R R B S TP B BT Sk SR B R BRAR DY
WOBUT WA S 4252
You shall maintain any records of your employment with the four companies.

S R B DU 2K 2 ) (R4 Pl AT AR D %



Translation: Passive voice

Appointer/Appointee

TN [



Translation: Passive voice

Either Party may transfer or assign its rights and obligations under this
agreement to any of its subsidiaries or affiliates, or any other entity merged or
consolidated with, or acquired by, such Party.

AR — 75 AT LUREAS P SLI0T BOAUR AN S S5 1 Bl A 25 HARAr] 1 23 ) BROR IR
nE], WE SR HRIFEE IR Bz T SO AR oA s .



Translation: Passive voice

AR Btk %, MIARARBZ S, HEIAE, UiaT1. AEE TR
ZRrER Opil ONERD) O

HA R T IX AR A AES, Hgzs EAR AR B Bl , ROREM, A A&, LA
B S LID e LUESE PN N2 Z AV N e 21 SEL



Translation: Ambiguity or changed meaning

“XYZ” means ..., as in the form set out in Annex 2.

“XYZ"#5...... (2 e ) o *



Translation: Ambiguity or changed meaning

“XYZ” means ..., as in the form set out in Annex 2.

“XYZ"#5...... (2 e ) o *

. 1Egns Bl

L.

AR 2R R 2 20 or LA BARHF 20y



Translation: Ambivalence or changed

meaning

Notwithstanding anything to the contrary contained herein, the terms set forth
in this Section 4.3 shall be subject to the terms set forth in Exhibit E, as may be
amended by the Parties from time to time.

JER P SA AT RIE, A5 4.35%HHLE I Sk A2 1l 1 BB FE 1 2%
A CRUTT A ARHETD o *

R R
Even if the world ends/were to end/ended tomorrow,...

Even though it’s raining today,...
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Exercise 1

Holders of the Class A and Class B stock certificates will be
entitled to receive on each Payment Date, to the extent monies
are available therefor (but not more than the Class A Stock
Certificate Balance or Class B Stock Certificate Balance then
outstanding), a distribution.




Exercise 1

Holders of the Class A and Class B stock certificates will be
entitled to receive on each Payment Date, to the extent monies
are available therefor (but not more than the Class A Stock
Certificate Balance or Class B Stock Certificate Balance then
outstanding), a distribution.




Exercise 2

Except as set forth in Schedule 10.09(b), neither the whole nor
any portion of the business or assets of the Company or any
Company Subsidiary is subject to any Order to be sold or is
being expropriated or otherwise taken by any Governmental
Authority with or without payment of compensation therefor,
and, to the Knowledge of the Company, no such expropriation
or taking has been planned, scheduled or proposed.



Exercise 2

Except as set forth in Schedule 10.09(b),
neither the whole nor any portion
of the business or assets
of the Company or any Company Subsidiary
is subject to
any Order to be sold
or is being expropriated or otherwise taken
by any Governmental Authority
with or without payment of compensation therefor,
and,
to the Knowledge of the Company,

no such expropriation or taking has been planned, scheduled or proposed.



Exercise 2

Except as set forth in Schedule 10.09(b), neither the whole nor any portion of the
business or assets of the Company or any Company Subsidiary is subject to any
Order to be sold or is being expropriated or otherwise taken by any Governmental
Authority with or without payment of compensation therefor, and, to the Knowledge
of the Company, no such expropriation or taking has been planned, scheduled or
proposed.

5 VIS 10.09(b) FRlE IR OLLASN, 2 m BARAT 28 w28 w55 BT 7 1Y 4
AR BAEAR B 70, BIANSARATEER R A2 WUREIR,  BRAE AU & AL A B LA
77 SWUERBUFERT TS A Ceige Sl S ek ez i B~ =Bk,
SRR AR P B TR TR L R el



Bonus

Except as otherwise provided in section 10.3 of the Plan, the Disbursing
Agent, together with its officers, directors, employees, agents and
representatives, are exculpated pursuant to the Plan by all Persons, holders
of Claims and all other parties in interest, from any and all Causes of Action
arising out of the discharge of the powers and duties conferred upon the
Disbursing Agent (and each of its respective paying agents), by the Plan, any
Final Order of the Bankruptcy Court entered pursuant to or in the
furtherance of the Plan, or applicable law, except solely for actions or
omissions arising out of the Disbursing Agent’s willful misconduct or gross
negligence.



Bonus

Except as otherwise provided in section 10.3 of the Plan, the Disbursing Agent, together
with its officers, directors, employees, agents and representatives, are exculpated
pursuant to the Plan by all Persons, holders of Claims and all other parties in interest,
from any and all Causes of Action arising out of the discharge of the powers and duties
conferred upon the Disbursing Agent (and each of its respective paying agents), by the
Plan, any Final Order of the Bankruptcy Court entered pursuant to or in the furtherance
of the Plan, or applicable law, except solely for actions or omissions arising out of the
Disbursing Agent’s willful misconduct or gross negligence.

B Gl SB10.35% A A MESS, MRIE GHHRID e, Bra AL, g AATE
LA A 23 A 9SSR S AR A N AR SO R s R . g, JE il AREEANRIAY
RHTEATENS R | ARSI G Tk s a2 b i 2 a2 B
IR IR IR ) FUA ST e A AR AT S BT IR AL, AEMEA DY SORHARER NSO /A 4T
NERE K R 7 AL A A BRANME N B2 4
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Resources

Restatement (second) of Contracts

Cases and problems on Contracts: 6th Edition, by John
Calamari (Author), Joseph Perillo (Author), Helen
Bender (Author), Caroline Brown (Author)

e NRIEMBEAERVE (g ig)
TCHR PR RE BN Black's Law Dictionary
PEETANEW CEVURD - b, dbai KeE i
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Resources

JT R

MBAZ £ 57

FITH P AEIE -

www . findlaw.com
AEREREEM -

LIl: https://www.law.cornell.edu
LexisNexis:


http://www.westlawchina.com/index_cn.html
https://ipkey.eu/en/china
http://www.chinalawinfo.com/
http://www.lexisnexis.com/terms/

Contact information

Liming Pals
imingpals@gmail.com

Tianlu Redmon
tfianlu@tianluchinese.com
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